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i AbsetirBook A testator gave his cstate to such of his three grandchildren, S,, 3, and .,
Miew ful atalog record as should survive their father and attain twenty-five, but in case two only of
o R them should die in the lifetime of their father or under twenty-five, and the
amount to which the surviving grandchild would then b entitled should
© Get this Book exceed £10,000, then the excess should go to the person or persons, cxclusive
Find in a library of the surviving grandchild, who, under the Statute of Distributions, would
immediately on the deceaso of the survivor of the other two grandchildren be
. Download entitled to the testator’s personal estate if he had then died intestate,
Fotmat S, and E. died under twenty-five, E. being the survivor of the two, and
i at her death M. was the sole next of kin of the testator, supposing him to
imsge UPEG have died at that time :—
Range Held (affirming the decision of the Master of the Rolls), that the persons
e e who at the death of E. would have been the next of kin of the testator if M.
Download also had then been dead, were entitled to file a bill for the administration of
his estate, v
e it THIS was an appeal from a decision of the Master of the Rolls. =
I:;:::;tcy and..v. 4 Richard W’I‘I‘fﬂ, by hlB W’iu, dated t.he 11th of May, 1852, gave, =
S devised, and bequeathed all his real and personal estate to trustees =
upon trust for sale and conversion, and investment, and to stand =
- possessed of the trust funds upon trust for all and every his three >
e grandchildren, Sarah Maria Hills, Mary Jane Hills, and Ellen Hills, B
i Gar i ool who should survive their father, Robert Hills, and should attain the a
= " age of twenty-five years, equally to be divided between them, if
i Dol more than one, as tenants in common ; and in case only one of his
Formet said grandchildren should survive her said father, and should
O Teatso attain the age of twenty-five years, then the whole to be in trust 2
e for such one of his said grandchildren ; and in case none of his said
st prgc o K10 grandchildren should survive her said father and should attain the
i age of twenty-five years, then upon trust for the person or persons who
pon— immediately after the decease of the survivor of hissaid three grand-
children would, under the statute for the distribution of the personal
O Tontoa estates of intestates, be entitled to the testator’s personal estate in =
case he had at such time died intestate, and, if more than one, in
® Curent page scan #350 the shares in which they would be entitled to such personal estate.
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cases; including
i e The will contained this further proviso—* Provided also, and I  L.JJ.
) About this Book hereby further declare, that in case two only of my said three 1869
grandchildren shall depart this life in the lifetime of their said  warrs
father or under the age of twenty-five years, and the amount of my o =
property to which the survivor of my said three grandchildren @~ —
; would thereupon become entitled shall exceed in amount or value
e the sum of £10,000, then so much thereof as shall exceed that
£ Deinloas] amount or value shall be held in trust for the person or persons,
s exelusive of my surviving grandchild, who under the said statute
i for the'distribution of the personal estates of intestates would
Fange immediately after the decease of the survivor of my other two
il S grandchildren be entitled to my personal estate in case I had at
Download - & . 5
= such time died intestate.”
ey spped The testator died on the 21st of May, 1864, and his will was e
Banknipteyand .- &4 proved on the 26th of July, 1864.

B Aot Bosk Sarah Maria Hills died on the 30th of July, 1865, a spinster,
viiq ; and under the age of twenty-five.

Ellen Hills died on the 12th of September, 1867, also a spinster,

and under the age of twenty-five.

Mary Jans Hills attained twenty-one in September, 1865, and
it st Goos @ on the 1st of August, 1866, she married Philip Augustus Eagles.
4, Download Robert Hills, the father of the three grandchildren, died in the
Foa testator’s lifetime.

@ POF

s (5 Mrs. Eagles would have been the sole next of kin of the testator

Image (IPEG

Range according to the statute if he had died immediately after the death
iy of Ellen Hills. ‘

Download

The residue of the testator’s estate considerably exceeded the
sum of £10,000.




f:;':f.'.’éﬂ';?::' This suit was instituted for the administration of the testator’s ;
hank;uptcy and..v. 4 estate. The Plaintiﬁ's claimed to be the persons who would at the
15686 death of Ellen Hills have been the next of kin of the testator ac-
cording to the statute if he had died immediately after the death

of Ellen Hills, and Mrs. Eagles had been then dead. The Defen-
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o " dants were the surviving executor and trustee of the will, and Mr.

Getiisngok and Mra. Eagles, and the trustees of their marriage settlement.

e ® The Master of the Rolls on the hearing of the cause on the

ol 13th of July, 1868, made the common administration decree, with

Format the addition of an inquiry who were the person or persons, exclu-
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bankruptcy and ... v. 4

1868-69. 1.JJ. sive of the Defendant Mrs. Eagles, who, under the statute, would
1869  immediately after the decease of Ellen Hills be entitled to the
Wmme testator’s personal estate in case he had at such time died in-
Srxooer testate.
— ' Mr. and Mrs. Eagles appealed.
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: < o Mr. Jessel, Q.C., and Mr. Casson, for the Appellants :—
< Dowenlond The Plaintiffs have no title to file the bill. The words “ exclu-
o sive of A.” mean the same thing as “ except 4.” The gift is to all

the members of a class except Mrs. Eagles; in the events which
have happened she is the only member of that class,and she being
excepted there is no such class. The gift, therefore, fails, and

Download

Dt g there is an intestacy, under which Mrs. Eagles must take the whole
el of what is undisposed of by the testator: Bullock v. Downes (1); a
@ Withy v. Mangles (2); Milne v. Gilbart (3); Lee v. Lee (4) ; John- a
son v. Johnson (5).
Mr. Southgate, Q.C., and Mr. Villiers, for the Plaintiffs, were not

called on.

'D;;nomﬁ o Mr. G. W. Collins, for the exccutors.
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e o I accede to the argument on behalf of the Appellants to this

?:::T:gp_my Lol extent, that the current of modern decisions, and especially those

1) About this Book in the House of Lords, has set strongly in favour of adhering

View full cataog record strictly to the literal meaning of the words used by the testator in

each case, without alteration or addition, and, as far as possible,
without reference to other cases or other wills. I also agree that,
in the particular event which has been referred to, viz., of the two
© grandchildren who died first having left children, there might
have been at the death of the second of those two grandchildren
a class of surviving children composed of the children of the two
deceased grandchildren, and the children of the living grandchild.
But I think, having made those admissions, and adhering to the
cases which have been decided, and especially those in the House

of Lords, the conclusion at which we must arrive is the same as that  1.JJ.
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st S to which the Master of the Rolls has come. Forit is to be observed 1869 o
wea60. that the testator, in the clause under discussion, has not said that < yurs w
[0 About this Book where you have a class entitled to certain shares as next of kin one o _* .

Viewfull atalog record particular person is to be excluded from a share in a fund so to be =~ —
s derived ; but what he has said is, that you are to look for an arti-
ficial class created by himself. They are not his next of kin ac-
cording to the statute, because they would be the next of kin at
the time of his death; but he creates for himself an arbitrary class,
to be ascertained in a particular manner, and the question of the
persons who are to constitute that class is what we have to look
to. It is true he adopts the statute as one of the means by which
il T that class is to be arrived at, but it is an arbitrary class created by
— himself, applying the statute to a particular time in order to arrive
Deveioad Helo at that particular class of persons, and without any reference to




any division of the estate, or any exclusion of a particular person
from taking a share. He says you are to ascertain the persons
excluding his surviving grandchild. In considering who are the

DO EDnE

@ artificial class you are to exclude from your consideration the sur-

T viving grandchild. Adopting those words, ascertaining this class
Format of persons, and excluding from your consideration the surviving
oL grandchild according to this arbitrary rule, in that case the statute
e would make the present Plaintiffs the persons constituting the
® Curent page can #353 class. I think, therefore, that they were entitled to file the bill,
Dawnload that the decree was correct, and that the appeal must be dismissed

o with costs.
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I am of opinion that the Plaintiffs answer the description con-
tained in the testator’s will, of the “ person or persons, exclusive of
my surviving grandchild, who, under the said statute for the dis-
tribution of personal estates of intestates, would immediately after
the decease of the survivor of my other two grandchildren be en-
titled to my personal estate in case 1 had at such time died intes-
tate.” I have no doubt that the object of these words is to ex-
clude Withy v. Mangles (1), and Bullock v. Downes (2), because
clearly, if these words had not been in the will, this particular

#353

(1) 10 CL & F. 216. () 9H.L.C. 1L
Vor. IV. 2D 1
304 CHANCERY APPEALS. (L B.
L.JJ. grandchild would have taken. What the testator meant was this:
1869 —1I mean my next of kin; but what I mean by that is, my next
Were  of kin exclusive of my one sarviving grandchild; that is, I do
Sramyapry, 10€8D those who are my next of kin to take, but I do not mean

the surviving grandchild to take. Putting it in other words, it is
this :—Putting my surviving grandchild out of consideration as
being at that time my sole or one of my next of kin, ascertain
who, excluding her, my next of kin are.

1t was suggested as a very conclusive argument that there might
have been the children of the two deceased grandchildren, and
the children of this actually living grandchild. I confess I do
not think that there is anything in that argument; and for this
reason :—It is quite clear that the children of the two dead grand-
children would have taken, because they would be next of kin;
it is equally clear that the children of the living grandchild would
not have taken, for they would not have been the next of kin while
their parent was alive. Putting that construction upon the will,
the whole thing is consistent. In my judgment, we should be
going directly against the intention of the testator if we came to
any other conclusion than that' at which the Master of the Rolls
has arrived.

The appeal must be dismissed with costs.

Solicitors: Messrs. Parker, Les, & Haddock ; Messrs. Monckion -

& Monckion ; Mr. E. 8. Cavell.
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